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1. Conclusory statements will not be con-
sidered sufficient disclosure in response to
this section.

2. The description required by paragraph
(d) of this section must include a reasonably
detailed discussion of both the benefits and
detriments of the Rule 13e-3 transaction to
the subject company, its affiliates and unaf-
filiated security holders. The benefits and
detriments of the Rule 13e-3 transaction
must be quantified to the extent practicable.

3. If this statement is filed by an affiliate
of the subject company, the description re-
quired by paragraph (d) of this section must
include, but not be limited to, the effect of
the Rule 13e-3 transaction on the affiliate’s
interest in the net book value and net earn-
ings of the subject company in terms of both
dollar amounts and percentages.

§229.1014 (Item 1014) Fairness of the
going-private transaction.

(a) Fairness. State whether the sub-
ject company or affiliate filing the
statement reasonably believes that the
Rule 13e-3 transaction is fair or unfair
to unaffiliated security holders. If any
director dissented to or abstained from
voting on the Rule 13e-3 transaction,
identify the director, and indicate, if
known, after making reasonable in-
quiry, the reasons for the dissent or ab-
stention.

(b) Factors considered in determining
fairness. Discuss in reasonable detail
the material factors upon which the be-
lief stated in paragraph (a) of this sec-
tion is based and, to the extent prac-
ticable, the weight assigned to each
factor. The discussion must include an
analysis of the extent, if any, to which
the filing person’s beliefs are based on
the factors described in Instruction 2 of
this section, paragraphs (c), (d) and (e)
of this section and Item 1015 of Regula-
tion M-A (§229.1015).

(c) Approval of security holders. State
whether or not the transaction is
structured so that approval of at least
a majority of unaffiliated security
holders is required.

(d) Unaffiliated representative. State
whether or not a majority of directors
who are not employees of the subject
company has retained an unaffiliated
representative to act solely on behalf
of unaffiliated security holders for pur-
poses of negotiating the terms of the
Rule 13e-3 transaction and/or preparing
a report concerning the fairness of the
transaction.
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(e) Approval of directors. State wheth-
er or not the Rule 13e-3 transaction
was approved by a majority of the di-
rectors of the subject company who are
not employees of the subject company.

(f) Other offers. If any offer of the
type described in paragraph (viii) of In-
struction 2 to this section has been re-
ceived, describe the offer and state the
reasons for its rejection.

Instructions to Item 1014:

1. A statement that the issuer or affiliate
has no reasonable belief as to the fairness of
the Rule 13e-3 transaction to unaffiliated se-
curity holders will not be considered suffi-
cient disclosure in response to paragraph (a)
of this section.

2. The factors that are important in deter-
mining the fairness of a transaction to unaf-
filiated security holders and the weight, if
any, that should be given to them in a par-
ticular context will vary. Normally such fac-
tors will include, among others, those re-
ferred to in paragraphs (c), (d) and (e) of this
section and whether the consideration of-
fered to unaffiliated security holders con-
stitutes fair value in relation to:

(i) Current market prices;

(ii) Historical market prices;

(iii) Net book value;

(iv) Going concern value;

(v) Liquidation value;

(vi) Purchase prices paid in previous pur-
chases disclosed in response to Item 1002(f) of
Regulation M-A (§229.1002(f));

(vii) Any report, opinion, or appraisal de-
scribed in Item 1015 of Regulation M-A
(§229.1015); and

(viii) Firm offers of which the subject com-
pany or affiliate is aware made by any unaf-
filiated person, other than the filing persons,
during the past two years for:

(A) The merger or consolidation of the sub-
ject company with or into another company,
or vice versa;

(B) The sale or other transfer of all or any
substantial part of the assets of the subject
company; or

(C) A purchase of the subject company’s se-
curities that would enable the holder to ex-
ercise control of the subject company.

3. Conclusory statements, such as ‘‘The
Rule 13e-3 transaction is fair to unaffiliated
security holders in relation to net book
value, going concern value and future pros-
pects of the issuer’” will not be considered
sufficient disclosure in response to para-
graph (b) of this section.

§229.1015 (Item 1015) Reports, opin-
ions, appraisals and negotiations.

(a) Report, opinion or appraisal. State
whether or not the subject company or
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affiliate has received any report, opin-
ion (other than an opinion of counsel)
or appraisal from an outside party that
is materially related to the Rule 13e-3
transaction, including, but not limited
to: Any report, opinion or appraisal re-
lating to the consideration or the fair-
ness of the consideration to be offered
to security holders or the fairness of
the transaction to the issuer or affil-
iate or to security holders who are not
affiliates.

(b) Preparer and summary of the report,
opinion or appraisal. For each report,
opinion or appraisal described in re-
sponse to paragraph (a) of this section
or any negotiation or report described
in response to Item 1014(d) of Regula-
tion M-A (§229.1014) or Item 14(b)(6) of
Schedule 14A (§240.14a-101 of this chap-
ter) concerning the terms of the trans-
action:

(1) Identify the outside party and/or
unaffiliated representative;

(2) Briefly describe the qualifications
of the outside party and/or unaffiliated
representative;

(3) Describe the method of selection
of the outside party and/or unaffiliated
representative;

(4) Describe any material relation-
ship that existed during the past two
years or is mutually understood to be
contemplated and any compensation
received or to be received as a result of
the relationship between:

(i) The outside party, its affiliates,
and/or unaffiliated representative; and

(ii) The subject company or its affili-
ates;

(5) If the report, opinion or appraisal
relates to the fairness of the consider-
ation, state whether the subject com-
pany or affiliate determined the
amount of consideration to be paid or
whether the outside party rec-
ommended the amount of consideration
to be paid; and

(6) Furnish a summary concerning
the negotiation, report, opinion or ap-
praisal. The summary must include,
but need not be limited to, the proce-
dures followed; the findings and rec-
ommendations; the bases for and meth-
ods of arriving at such findings and
recommendations; instructions re-
ceived from the subject company or af-
filiate; and any limitation imposed by

§229.1016

the subject company or affiliate on the
scope of the investigation.

Instruction to Item 1015(b):

The information called for by paragraphs
(b)(1), (2) and (3) of this section must be
given with respect to the firm that provides
the report, opinion or appraisal rather than
the employees of the firm that prepared the
report.

(c) Availability of documents. Furnish
a statement to the effect that the re-
port, opinion or appraisal will be made
available for inspection and copying at
the principal executive offices of the
subject company or affiliate during its
regular business hours by any inter-
ested equity security holder of the sub-
ject company or representative who
has been so designated in writing. This
statement also may provide that a
copy of the report, opinion or appraisal
will be transmitted by the subject com-
pany or affiliate to any interested eq-
uity security holder of the subject
company or representative who has
been so designated in writing upon
written request and at the expense of
the requesting security holder.

§229.1016 (Item 1016) Exhibits.

File as an exhibit to the schedule:

(a) Any disclosure materials fur-
nished to security holders by or on be-
half of the filing person, including:

(1) Tender offer materials (including
transmittal letter);

(2) Solicitation or recommendation
(including those referred to in Item
1012 of Regulation M-A (§229.1012));

(3) Going-private disclosure docu-
ment;

(4) Prospectus used in connection
with an exchange offer where securities
are registered under the Securities Act
of 1933; and

(5) Any other disclosure materials;

(b) Any loan agreement referred to in
response to Item 1007(d) of Regulation
M-A (§229.1007(d));

Instruction to Item 1016(b):

If the filing relates to a third-party tender
offer and a request is made under Item
1007(d) of Regulation M-A (§229.1007(d)), the
identity of the bank providing financing may
be omitted from the loan agreement filed as
an exhibit.

(c) Any report, opinion or appraisal
referred to in response to Item 1014(d)
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